Attachment Three




Hnited States Senate

WABHINGTON, DO 20300
IMPEACHMENT TRIAL CCMMITTEE

DEISPOBITION OF PRETRIAL IBAUES

Upon consideratlon of the wribten submisalons of the
partles on pratrial isanes and the cral argument on April 12,
1389, the committee has auchorized the chalr to lssue the
follewing rullngs on bahalf of the commibtes)

Prsliminary Witnesa Lists

First, on thres cccas}ons, beglnning on Auguat 10,
1988, the Committes on Rules and Administratlon aeked the
partles for praliminary 1ists of witnessss with a descriptlon
of tha ganeral nature of the testimony that ia expected from
each witness., Tha Rules Committes exprassly statéd thntl
nelther side would be precluded, by the submlsslon of thia
prelimlnary informatlon, frem requestlng subpoenas for other
witnesses. On Bﬁptembe: 6, 1988, tha Rouse submitted a list
of twenky-three witnesses that it anticlpates walling. The
House briefly describad the nature of each wikneas’e proposed
testimony. On January 17, 1989, the House gupplemented that
1ist with six additional wltneases. Judge Hastings did not
provide te the Rules Committee a llst of his proposed
witnegses in these Jenate procesdings. WHNelthar has Judge
Bastinga provided to this committee a prellminary list of the
witheanes that he intends to call bafore us, other than to
refer to matertal which he had providad lasgt year to a

subconmittes of the Houge Commlbtes on the Judiclary.
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It ls imperatlive that Judgs Hastinga now provide hls
praliminary witness 1isk without any further delay. The
committer requires the list in order td completa lts
consideration of pratrial lssues, including the £ixing of an
appropriate date to begln evidentiary hearinga. Accordingly,
Judge Bagtlnge ls directed to provide to the committee by
poon on April 19, 1989, a praliminary witness 1igt that
idsnﬁiriea In good Faith the witneases that he latends to
call before thiam committee. The witness list should also
briefly state, In detall compargble to that already provided
by the House for Lts ankticlpated witnasses, the nature of tha
teatimony that Judge Hastings expucts sach lipted wiktness
would provide. Thig io to be a praliminary list. Judge
Hastings may add, by showing good cauge for not ineluding
them on the prelimlnary 1ist, additional names when hs
gubmlts his Einal wltness liat. In the abeencs of a ghowlag
of good causs, the comnittes may exclude the teatlmony of any
witness who is not listed and described in the preliminary
witness list,

The House has indicated that 1t may have additlonal
whitneasas. To the extent that those additional witnssses are
tow known to the Houme, the House should supplement lts

preliminary lint by noon on April 15, 1989.
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Hotion In Linina
decond, the House haa-muved in linine to ax&luda five
categories of evidance as lrrelevant,
The Eirst oategory concerns the motivations of persons
whe investlgared Judge Eastinrgs Lo 1981 and then who
prosecuted hin in United Stabes v. Hastings, Cr. No. 81-596~

Cr~ETG. The third category concerns bthe motivatlons of
parsons who investigated the matters addreased by Grand Juiy
Ko, 86-3 ([Mlami) concerning the allegeé disolosure by Judge
Hastinga of confidential wiratap information,

Judgo Hashinéz sorreekly notes that the iHouse has
placed on lts witnase liahlaéveral asslptant Unlted States
attornays and agants of the Fedaral Buresu of Invaestigation
who would testify in connectlon with either the bribery and
perjury allegations or the yiratap matter. Judge Hastinga
aeserts that the House motlon ls premature. He aldo asderts
that ke ghould be able to ingulre into the motlvation and
bilas cf the wltnesseee against him., As Judge Hastings has
agserted & tenable basls for some degree of latitude in
crosa—examining the wltnesses that the House will ecall, the
committan denies at this time thie portion of tho House's
motlén. To the sxtent that Judge lastings proposes to
inguire into the motivations of persons who investigated and
prosecuted him for a purpose othar than impeachlng witnesses

that the House will call, the House motlon la premature In
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the absence of & Flrm indication from Judge Hagtlnga, throangh
the EFiiing of a witnegs list, that he intends to call any
such witneseea. #He wiah to make clear nonethaleas that our
deninl at thia time of thie portion of the House motion
should not bs underpicod to luvite an open-ended logulry lnto
the motivations of Federal prosecutors and inveatlgators.
Rather, mny such lnqulry nust be lLimited te gvidance bhat the
investigations were conducted in a manner intended to wlslead
a court or kriar of fact as to Judge Eaptlnga' guilt or
innocence.

Categories two and Sour concern the metivations of
paracns who initlated, inveatigated, and conzsidored the
complalnta that were f£lled sgalnat Judge Hastings in March,
1983, and Baptomber, iQBE, with the Elevanth clreult under
the Judicial Conduct and Disabillity Act of 1980, Judge
Hastings contends that this aspect of tha Housa motlon also
ls premature.

the lssuaes that are presented by the articles conesrn
Judge Hasktlngse® conduct, not the conduck of members of the
judielal branch or persons employed by it. Judge Hastings
has made no showlng that evidence ln categories two and four
would be relevant ko the artlcles of Impeachment. Moreover,
a grant of tho House motlon with respsct to categorles two
an¢ four should help té focus the parties' preparation far
trial on issues that will be germans to Lhe Senate’s

conslderation of the articlea. The moblon to- excloda
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evidence of the mattare deacribed In categeries two and four
in granted.

The f1fth catagory in the Eouse motlen tn limine ia
cutilatlva avidence on Judge Hastings' goneral character and
reputation, He agree with Judygs Hagtings that thla portien
of the Rovde motlon in limine is promatura, We aspect that
Judge Hastlngs will be mindful of the llmitations that the
committae placed on the number of character witnessss, and
the Lotal 1anth of character testimony, 1n the Clalborne
procondings, and that, in composalng his wltnese 2iak, Judge
Hastlngs will recognlze the need to aveld cumulative
evidence, We can address at & later date any gquastion which
arisea about ths naed to lmpode limits on that tentinony.

Dogumentary Blscovery )

*hird, Judge Hastings hes moved for extensive pretrial
discovery. He advocates thak discovery be based on
contemporary Ldeag about dizcovery in federal civil judicial
proceedings. The House has proposed a ac;pe 6f diacovery
that ls modeled to a greater extent om federal criminal
judiclal proceodings. The Houss proposes to provide to Judge
Hagtings any exaulpatory evidence that it possesses. The
House alee proposes that each party provida to the other
party the documents that it proposes to offer in evidence,
prlor sworn, adopted, or approvad statements of wltnesses

that sach proposes to call, and spbetantially verbatlm and
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contanporanecusly recorded otatemants of witnegses that each
intends ts call, The diacoﬁery proposed by the House snould
be completed ap promptly as posalble. We reject, however,
the dlvergent theoratical limits ~- expanaive ln Judye
Hastings' view and conetrlctsd in ths House's view —- that
pach side has advecated,

The House hae expressed & concarn about one Housa of
Congress dlrecting anobther Houmss t& produce recovds. We nesed
not address at this time whethsr ths Benate has that powsr In
an lmpeachment pzocoeéinq, bacausa wes think that Lt should be
sufficlent to state princlples &nd a schedule to gulde these
progeedinga

{a) To the extent that the parties have had a
digagreement abcut photocopying, we recemmend to the House
that the lesue be resolved in Judge Haskinge'' favor and that
tha ﬂouse provide to Judge Eastlings copiea of all deocuments
that the Housge has no objection to providing on the basis of
thelr contenk. To fachititate Judge Haatings' responpe t¢ the
House's proposed stipulatfons, a matter that will pe

~discugsed below, the House should provide thoss coples by
Aprll 21, 198%, a week from today's crder.

{b) “The House -~ which has proposed to provide
exculpatory materials, certaln prior atatements of wltpoesses,
and documents and other tanglble svidence that it intende to

inkroduce in evidence -- has indicated that it has provided
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moat but not all of that material te Judge Hastings, +“he
House would like to defer Further .production until it
receives eqgulvalent material from Judge Hastings. %8 will ba
requiring comparable dlsclosupe by Judge Bastings, but the
production ko Judge Hastlngs should nobt be delayed while that
aceura, Agaln, because uwe will be raguiring redponses to the
House's proposed atipulations, the House éhould provide Lhls
material to Judge Hastings by April 21,

{e) Concerning other documenta, the sharing of -~
Enformatlion should be gulded by a broader principle than that
advanced by the Houme in lts olfer to provide exculpatory
svidenca and the prior aworn, adopted, approved, or
gubstantially verbatim and contemperaneoisly recorded
statements of witnesses. In addltion to the Interests of the
House in its role as Advocate for the arxtlcles of impeachment

" and tna intarests of Judge Hasotlings in defending agalonet
those actlcles, the Senata has an interest.ln the davelopment
of a record that Fully {lluminates the matterse.that it must
consider in rendering a judgment that under the Constitution
only the Senate may make. We therefore ask the Housg -~ for
documents that it has obtained Erzom slsewhere In the
government that are reaponsive to a partlcularlzed requast
from Judge Hantinge == ko dstermlne whather there ars
specific objections, such as the need to honor promlaed

confldances to people who may be at risk, to productlon to
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Judge Eaatings. 1In the absence of specific objectlone by the
House or by the governmental entity that providad the
materlal to the Houae, which sheuld be articulaked in wrlting
80 thal the parties and the comnittee may ba apprised of
then, the apecial constitutlonal procesa that we are now
éngaged In will be secrved best by the fullest dlnclosure
possible. 1t may be that For gome documents an appropriate
coursae of agtion woukd be te provide them to the committes
Eor an evaluation of their aensitive naturs, 1# any, and a
determination by the committes whather any restrictlions
should hs ﬁlncad on the terma of access to them. Again,
becauss .of the achedule that will be sst Farth below for
reaponsas to gtipelations, the House ghould respond by May 3,
(d) Judge Hastlngs alse has a buvden that he has not
yet met. It will be necnhnary For him to do more than slmply
demand everything that other people have. In order to
facllitate the process that we are #pking the Houag and the
othar branches to undertake, Judgn Haskings should identify,
with far greater particularity than he has tc dats, tha
racords that ate germane to lssues In these procesdings.
Also, if Lt would be of assistancs to the holders of
doguments in determining thelr responses, he should
articulate to them the basls Ffor hip raquests, To enabla Ltha
Bouse to reapond by Hay 3, Judge Rastings ghould submit his

particulaclzed requests by Rpril 26,
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(&) Rolther ths Dapartment of Juatice nor the coungel
or the membera of the Investigating Committes of tho Judlelal
Council of the Blaventh Clreult are hafore us, I£ Judgs

-Haatinga has requeata for documants from ;ithar the
popartment, ingluding the Faderal Bursau of Xnvestigations,
or the Judlglal Councii, he should promptly make
parkioularlzad reguests to them by April 26, With Knowledge
of the commitéea's interest ln the Eullest disclosurs '
possible, we would appraclata knowing of the Department'a ang
the Council's reaponses ab the sarllest possible Eime.

(£} Judge Hastinga should provide his reclprasal
discovery to the Houss by ¥ay 10, Lncluding all documents,
tapes, and other tangible uvidoknn hwa intends ko offer in
avidanca, and sworn, adopted, approved, or substantlally
verbatim statements of witnesses thaé Judga Hastings lotends
ko call. ‘

Depogitions

Fourth, Judge Hastings has asked that the Senate
utilize its sybposna power to enable him to bake depraltlonp
in advance of the commlttee's heacings. He has attached to
hls most recent request a list, whieh he hap denominated a
provigional List, of twenty-four Department of Justlce
attornays and Federal Bureau of Investigation officlals and
agents, <The 1list ls taken from & llat of provisional
wltnesses that Judge Hastings had aubmitted last year to a

* subcommitiee of Lha House Commitbee on the dudiclary.
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The committee knowe of no precedwat for the pretrlial
examination of witassmes in conneotlon with a Senate
impeachment trial. WNevertheless, the committee will give
further conslderation to Judge Haatings' request for
depositions after recelving from him a atatement that
includes the Poliowing information: a list of proposed
deponentd; a proffer of thé teatimony he axpects to ellelt
from each proposed deponant and the ralevance of that
tastimony) whethar the proposad dsponent has teatiflad or
provided statements Ln prior proceedings and whether Judge
Hastingn has received or hag had access to any transeripts or
recorded statamentss wheths: Judge Hastings has asked the
propogad daponant to provide Informatlion voluntarily and, 1£
he has, th# response of tha proposed deponent) and, if the
committee provides for depositions bub limits thelr number,
what prioritles Judgs Rastings places among the deponitions
that ne is requastihg.

1f Judge Hastings wishses to pursue his request for
dapositiona, he should submit thle ptatement by April 28,
1989,

It i3 the commlttee’s hope and expectation that lf
either the Houas or Judge Hasbkings eeaks an copportunity to
obtaln Informatlon from the Department of Justice, Including
the Foderal Bureau of Informatlon, that the Department and
the Bureau wilil cocperata voluntarily to provide relevant

infcrmation.
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Btipnlations
F1fth, the House, on Cecembar 19, 1998, servad &n

orlginal and, on Mareh 31, 1989, aerved a rovised proposed
stipulation of facta. The resvised propopal reorganlzes the
orlginal proposed stipulation of facks into fifteen
cakegaries., ‘Tha Houss also ssrved op December 15, 1988, a
propossd stipulation of decumenta which asked that the
partien stipulate that each of the listed documents ie
genwina. Tha proposed documentary stipulation also proposed
other atipulations for designated cateyorles of documsnta.
The Décenbmr 15, 1984 submiaslon by the fouse on documentary
ptipuiations atated the proposed stipulations &id not
praclude pertinant objectiona to the admlssibility of the
documentd ligted by the House based on matters not addrossed
in the stipulations.

on Januaty 17, 1989, the House proposed that the
Serate adopt a rula that any propesed stipvlatlon of fack
will be aocgepted as true unless the oppesing party Elles a
writtan objectlon, lncluding & proffer as to why the proposed
stipulaticn should not be takoq ap true, The House asked for
a parallel rule on the avthentlcity of documents.

An eariy resolutlon of factual questions and guesatlona
sbout the authentlcity and admissibillty of documenta that
are nok lan dispute will enable the partiss and the committee

to focus thelr tlme and energien on matters that are truly in
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disagreement. Also, the qommittee has been directed by the
.Senake to report to lt on facks that are uncontested.

Accordlingly, the commlbtee accepts the House
praposals. We direct Judge Hastinga to respond to the
House's proposed revised atipulationa of Faet, f£iled on March
31, 1989, by admitting their truth or serving and filing a
specific objection that inciudes a proffer as tec why the
pxcposled stipulation should net be taken as true, Rith
respect to documents, we direct Judge Hastings to respond to
the Mouse's proposed decumentary stipulations, £iled December
15, 1;38. by admitting the matters set forth in that
submisgion and by admltting the admissibility of the
documents Listed by the House, or by secving ané filing a
speclfic objection thaé includes a proffer as ko why the
propesed stipulation concerning each document should not be
taken as true and the partlicular document admitted into
evidence,

.Juﬂge Hastinga has had nearly four months to evaluate
the House's propeosed stipulations. We direct that Judge
Hastings' response be submitted no iater than May 10, 1989,
This should he a reciprocel process. Although Judge
Ha?tings‘ has not propesed stipulations of his'own, he may do
so by May if#, If Judge Hastings does submit proposed
atlpplations by that day, the House sghould respond to them by

tay 24. The parties should engage in thig process with an
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eye kowards resolving problems. Conseguently, if a
disagreement about a proposed stipulaklon ¢an be resolved by
redratting the stipulation to be more agecurate, or can be
regolved by providing access to a aspecifie document, then we
would expeck the parties to work togeiher to sskile
differences betWeen them. ’

Evldentiary Principles

Sizxth, the partlies have exprgssed an lpterest in the
avidentlary principles that will govern these proceadinga.
The committee's task 15 to cecelve and report evidence to the
Senake. The Senate regerves the power to determine the
competency, relevancy, and mateviality cf the evidence
raceived by the committee., The commlttes i3 not bound by the
Federal nules of Evidence, although those rules may provide
some guldange to the committes. Members of the Senate pit
both as judges of law and fact. Precise rules of evidence
are not needed in an impeachment trial ko protect jurors, lay
triers of fact, from doubtful evidence. In the end, the taak
of members Qf the Serate will be to weigh the relevance and
guality of ¢he evidence.

rinal Pretrial Stakements

Lastly, the partles should file final pretrial
statements by a date that the committee will designate when
it isaues an order setting a date Eor the commencement of

teétimony. These statements should include a final list of
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witnasses with a brief statement of the-nature of each
witdess's propoaed testimony, The parties should also enbmit
marked exhiblits that each proposes to oEfer. Further, each
parky ahould set forth to the commlttes the legal principles
that each belleves 18 applicapie to each article of
impeachment, or, Lf approprlately grouped, set of artlcles.
Although the committee will not reach conclusions of law, it
18 important for the commitktee, in determining the relavancy
of avidence, to know from the parties the lagal theories upon
which each is proceeding, We will provide more detalled
inatructions to the partles aboub the contents of thease
pretrial statements.

Deferved Matteara

The committee ls continuing to consider Judge
uaahings"applicatlon for defenge funds. The committee la
alap contlauing to conslder a schedule for lts evidentiary
hearings. The committee ‘expects to iseue an order or ordera

on theae matters within a week,

Dated: Apri} 14, 1989

T




